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Court File Number: C65959 

COURT OF APPEAL FOR ONTARIO 

B E T W E E N: 

SEAN BRUYEA 

Appellant  
(Plaintiff) 

-and- 

SEAMUS O’REGAN and ATTORNEY GENERAL OF CANADA 

Respondents  
(Defendants) 

 
 

FACTUM OF THE APPELLANT 
 

 
PART I 

PARTIES AND DECISION UNDER APPEAL 

 

 

1. The Appellant Sean Bruyea, the Plaintiff in the Court below, is a disabled veteran of the 

Canadian Forces who receives pension benefits for injuries incurred during his service to 

Canada.  Since his medical release from the Canadian Forces, he has become a freelance 

journalist, media commentator, and well-known advocate for the lives and well-being of other 

disabled veterans and their families 

 

2. The Respondent Seamus O’Regan, the individual Defendant in the Court below, is a 

Member of Parliament and Cabinet Minister, occupying the position of Minister of Veterans 

Affairs and Associate Minister of National Defence.  The Respondent Attorney General of 

Canada was named as a Defendant in the Court below on behalf of the federal Crown, which is 

vicariously liable for wrongs committed by Crown servants pursuant to the Crown Liability and 

Proceedings Act, RSC 1985, c C-50. 
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3. In an article published in the Hill Times on February 26, 2018, the Respondent O’Regan 

wrote that the Appellant was “stating mistruths” about Canada’s new “Pension for Life” program 

“to suit [his] own agenda”.  The Appellant sued the Respondent O’Regan for defamation, 

claiming that the Minister’s words communicated that the Appellant was a liar and was 

deliberately untruthful to serve some dishonest personal agenda.   

 

4. In the judgment under appeal, Small Claims Court Deputy Judge Dwoskin dismissed the 

Appellant’s action under subsection 137.1(3) of the Court of Justice Act, RSO 1990, c C.43, 

holding that the Respondent Minister’s statements constituted expression relating to a matter of 

public interest and that the Appellant had not advanced “credible and compelling evidence” that 

the claim had substantial merit or that the Respondents had no valid defence in the proceeding. 

The Deputy Judge also concluded that the Appellant had adduced no evidence of harm and 

therefore the public interest in dismissal outweighed allowing the claim to proceed to an 

adjudication on the full merits. 

 

PART II 

NATURE OF THE APPEAL 

 

5.  “Strategic Lawsuits Against Public Participation” are lawsuits brought to silence and 

financially punish one’s critics to deter them from speaking out on matters in the public interest. 

Section 137.1 of the Courts of Justice Act is a new provision introduced by the legislature to 

prevent the improper use of litigation as a tactic to limit expression and to promote participation 

in debates on matters of public interest. “Litigation,” this Court has said, “can be a potent 

weapon in the hands of the rich and powerful.”1 

 

6. This Honourable Court recently released a series of judgments that interpreted section 

137.1 for the first time and clarified the applicable legal tests. The Appellant submits that the 

                                         
1 1704604 Ontario Ltd. v Pointes Protection Association, 2018 ONCA 685 (“Pointes”), at paras. 2-3; and 
Courts of Justice Act, RSO 1990, c C.43, s. 137.1(1) 
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Small Claims Deputy Judge relied on interpretations of section 137.1 of the Courts of Justice Act 

that were expressly repudiated by this Honourable Court in Pointes and Platnick.2  

 

7. The Small Claims Court erred in law by placing a burden on the Appellant to persuade 

the Court that there was “credible and compelling evidence” that his claim had substantial merit.3 

This threshold was too high. In accordance with Pointes and Platnick, the question is whether a 

reasonable trier could conclude that the claim had a real chance of success.4 Similarly, the Small 

Claims Court erred by relying on its own view of whether the Respondents had no valid 

defences.5 The correct question under the Act is whether there were any grounds to believe that a 

reasonable trier could find that none of the defences put in play by the Respondents were valid.6 

 

8. More seriously, this case represents a novel and troubling application of section 137.1 of 

the Act that appears contrary to the purpose of the law. In a typical SLAPP suit, the more 

powerful party is the plaintiff using the courts to gag an individual citizen expressing views 

about a matter of public interest.7 This case turns that dynamic on its head as the more powerful 

party is clearly the defendant, a federal Cabinet Minister, and not the plaintiff, a disabled veteran 

and private citizen. Further, the plaintiff’s fundamental claim is that he was attacked in print by a 

Minister of the Crown in retaliation for expressing his opinions on a matter of public interest. 

Employing anti-SLAPP legislation as a shield behind which to hide while defaming and libelling 

a government critic surely perverts and distorts a law meant to encourage debate on matters of 

public interest.  

 

 

 

 

                                         
2 Pointes, supra, at paras 79-84; and Platnick v. Bent, 2018 ONCA 687 (“Platnick”), at paras. 45-46, 49 
3 Reasons for Judgment of Small Claims Court Deputy Judge D. Dwoskin, dated August 28, 2018 
(“Reasons for Judgment”), paras. 13-15 [Appeal Book and Compendium (“ABC”), Tab 3, p. 12] 
4 Pointes, supra, at paras. 75, 80 and 82; and Platnick, supra, paras. 49 
5 Reasons for Judgment, paras.17-22 [ABC, Tab 3, pp. 12-13] 
6 Pointes, supra, at para. 83-84; and Platnick, supra, at para. 49 
7 Platnick, supra, at paras. 98-99 
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PART III 

FACTS 

 

9. The Government of Canada announced a new pension benefits scheme last year to 

compensate military veterans for disabilities arising from service-related injuries or illnesses. 

Referred to as the “Pension for Life”, the package of benefits was to take effect in April 2019.8 

 

10. The Appellant is a freelance columnist, journalist, and disabled veteran who advocates on 

behalf of other disabled veterans and their families.  He has published over 100 articles in major 

daily newspapers across Canada and also regularly writes columns for the Hill Times, a twice-

weekly newspaper that covers Parliament, the federal government and federal politics.9 

 

11. After studying Canada’s new Pension for Life program, the Appellant wrote an article 

that was published in the Hill Times on February 12, 2018.  In the article, entitled “Liberals’ plan 

for veterans, the numbers don’t add up”, the Appellant analyzed and critiqued the new program 

in detail, comparing it with the previous government’s “Veteran’s Charter” program, and the 

Pension Act benefits package that was in place before 2006.  He set out his views on the taxable 

and tax-free amounts for veterans, the changing benefit and eligibility rules, and the likelihood 

the Pension for Life would result in an overall savings for the federal government.10  

 

12. The Respondent O’Regan, in his capacity as the Minister of Veterans Affairs, authored a 

column in direct response to the Appellant’s.  It was published in the Hill Times on February 26, 

2018, and was entitled, “Time for a reality check on veterans’ benefits”. The stated purpose of 

the article was to “dig into the recent opinion piece by Mr. Bruyea published in The Hill Times”.  

Minister O’Regan wrote, 

                                         
8 “Introducing Pension for Life”, overview by Veterans Affairs Canada [ABC, Tab 5, p. 87; Exhibit Book 
(“EB”), p. 23] 
9 Reasons for Judgment, para. 4 [ABC, Tab 3, p. 9]; Affidavit of Sean Bruyea, p. 1 [ABC, Tab 6, p. 90; 
EB, p. 28] 
10 Sean Bruyea, “Liberals’ plan for veterans, the numbers don’t add up”, Hill Times, February 12, 2018 
[ABC, Tab 5, pp. 82--83; EB, Tab 1, pp. 3-4]  Also see published version at ABC, Tab 4, p. 26] 
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But let me be very clear: individuals like Sean Bruyea, who are stating mistruths about 
Pension for Life and are leaving out parts of our programs, are doing so to suit their own 
agenda.11 

 

13. The Respondent’s article did not elaborate on or clarify what was meant by the allegation 

that the Appellant has an “agenda”.  The article also made numerous allegations regarding the 

Appellant’s column such as: 

a.  “If Mr Bruyea were to have honestly compared our Pension for Life...” 

b. “The piece also misstates that…” 

c. “While the piece makes the baseless claim that…” 

d. “While there are numerous other errors in the opinion piece, I want to focus on 

just one more: the misconceived notion that…” 

14. The Appellant viewed the Respondent Minister’s article as an attack on his character, 

motives and professionalism. The Appellant served a Notice of Action on the Respondents and 

later issued a Statement of Claim in the Ottawa Small Claims Court, suing for defamation. The 

claim alleged that the Respondent Minister’s article was libellous and conveyed the defamatory 

meaning that “the plaintiff was a liar and was deliberately untruthful to serve some dishonest 

personal agenda.”  The Appellant was self-represented and claimed for damages in the amount of 

$25,000.12  

   

15. Prior to the publication of the Minister’s impugned Hill Times column, staff in the 

Department of Veterans Affairs Canada were tasked with reviewing the Appellant’s article to 

determine if it contained any inaccuracies. One official wrote that there were a few minor errors 

but then said, “Everything else I believe is correct.” Another official looked into a statement by 

the Appellant regarding access to vocational rehabilitation and determined that “the statement 

was accurate.”  The chart of data at the end of the Appellant’s article was also reviewed and 

                                         
11 Reasons for Judgment, para. 6 [ABC, Tab 3, p. 10]; and Seamus O’Regan, “Time for a reality check on 
veterans’ benefits”, Hill Times, February 26, 2018 [ABC, Tab 5, p. 84; EB, p. 14] Also see published 
version of O’Regan article at ABC, Tab 4, p. 27] 
12 Plaintiff’s Claim, dated May 11, 2018 [ABC, Tab 4, pp. 15-17, p. 16 for quote]  
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found “to be accurate for the most part”.13 It is unknown whether the Respondent Minister was 

aware of these findings by his departmental officials, although the Harris email does suggest that 

the answers were provided to the OMVA – i.e., the Office of the Minister for Veterans Affairs.14 

 

16. Two weeks after the Minister’s column was published on February 26th, Veterans Affairs 

officials were still reviewing the validity of the Appellant’s article. In an email titled “URGENT 

FACT CHECK Media Alert – Sean Bruyea – Pension for Life”, a Veterans Affairs official 

reviewed certain figures and percentages cited by the Appellant. The official found four 

statements by the Appellant to be basically accurate.15 Another official was asked to “fact check” 

whether the Appellant was correct to say that overall military disability pensions were costing 

the government $1-billion less than six years ago due to the increasing number of deceased 

WWII veterans. The official concluded the Appellant was likely correct.16 Again, it is unknown 

if the Respondent Minister was aware of these conclusions by his departmental officials. 

 

17. Library of Parliament researchers were also tasked to inquire into the factual claims 

contained in the Appellant’s Hill Times article. The mandate of the Library of Parliament 

includes providing “non-partisan, reliable and timely” information to Parliamentarians on 

request. A Library of Parliament researcher summarized his findings to Senator Percy Downe on 

February 23, 2018: 

 
I have reviewed all of the numbers in Sean Bruyea’s article and table published in the 
Hill Times on February 12. All the numbers are accurate.17 

 

                                         
13 Email from Bobby Mckinnon to Kathie Gallant, dated February 12, 2018 [ABC, Tab 7, p. 117; EB, Tab 
3, p. 53]; Email from Steven Harris to Jeff Gallant, dated February 13, 2018 [ABC, Tab 7, p. 119; EB, 
Tab 3, p. 55]; Email from Diane MacDonald to Daelene Saad-Dow, dated February 13, 2018 [ABC, Tab 
7, p. 120; EB, Tab 3, p. 56] 
14 Email from Steven Harris to Jeff Gallant, dated February 13, 2018 [ABC, Tab 7, p. 119; EB, Tab 3, p. 
55] 
15 Email from Teresa Pound to Trevor Nicholson, March 6, 2018 [ABC, Tab 7, p. 118; EB, Tab 3, p. 54] 
16 Emails between Brodie Carter and Jacintha Deboer, dated March 6, 2018 [ABC, Tab 7, p. 123; EB, Tab 
3, p. 59] 
17 Email from Jean-Rodrigue Paré to David Murphy, dated February 23, 2018 [ABC, Tab 6, p. 97 ; EB, 
Tab 2, p. 33] 
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18.  The Respondents did not file a Statement of Defence to the Appellant’s defamation 

claim. Instead, they brought a motion under s. 137.1 of the Courts of Justice Act for a dismissal 

of the action on the grounds the litigation was a SLAPP suit and unduly limited the Respondent 

Minister’s expression and participation on matters of public interests because of fear of legal 

action.18 

 
 

19. In the decision under appeal, the Small Claims Court allowed the Respondents’ motion 

and dismissed the action. The Deputy Judge held he was not persuaded that the words in the 

Respondent’s article were defamatory, and therefore the claim did not have “substantial merit”.19 

The Deputy Judge also found that the Appellant failed to put forward “credible, compelling 

evidence” that showed the Respondents had “no valid defence”. The Court was persuaded that 

the Respondents could establish defences of fair comment, qualified privilege and responsible 

communication.20 Finally, the Deputy Judge found that there was “no credible evidence” of any 

damage suffered by the Appellant. 21   

  

                                         
18 Notice of Motion, dated June 22, 2018, p. 2, para. 1 [ABC, Tab 5, p. 74] 
19 Reasons for Judgment, paras. 13-15 [ABC, Tab 3, p. 12]  
20 Reasons for Judgment, paras. 16-22 [ABC. Tab 3, pp. 12-13] 
21 Reasons for Judgment, paras. 23-26 [ABC. Tab 3, p. 14] 
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PART IV 

ARGUMENT 

 

ISSUE 1:   Did the Deputy Judge err in law by applying the “credible and compelling 
evidence” standard to whether the Plaintiff established his claim had 
“substantial merit” within the meaning of s. 137.1(4)(a)(i) of the Act? 

 

20. In a motion to dismiss under s. 137.1 of the Courts of Justice Act, a plaintiff must satisfy 

the motion judge that there are “grounds to believe” that the claim has “substantial merit”.  The 

Small Claims Court held that the Appellant must adduce “credible and compelling evidence” that 

his defamation claim had merit.22 The Court of Appeal in Platnick expressly held that this was 

the wrong standard at law.23  Accordingly, the Deputy Judge’s determination must be rejected. 

 

21. The proper approach under s. 137.1(4)(a)(i), as set out by this Honourable Court in 

Pointes and Platnick, is to ask whether the claim is “legally tenable” and supported by evidence 

which could lead a reasonable trier to conclude that the claim has “a real chance of success.” 

The issue for the motion judge is not the ultimate strength of the claim or the believability of the 

plaintiff, but only whether the record provides a reasonable basis for believing the claim has 

substantial merit.24  

 

22. An analysis of the reasons of the Small Claims Court reveal precisely the wrong approach 

under s. 137.1 of the Act.  The Deputy Judge evaluated the strength of the Appellant’s claim on 

the standard of whether he believed the claim has merit.  The Deputy Judge considered the words 

in the Respondent Minister’s article and concluded, “I am not persuaded that they are 

defamatory.”25  With respect, the Deputy Judge viewed the matter from his own perspective, 

rather than through the lens of reasonableness, as called for by this Honourable Court in Pointes: 

 
I emphasize that it is not for the motion judge to decide whether he or she thinks that the 
claim has “substantial merit”. It is for the motion judge to determine whether it could 

                                         
22 Reasons for Judgment, para. 15 [ABC, Tab 3, p. 12] 
23 Platnick, supra, at paras. 46 and 49 
24 Pointes, supra, at para. 79; and Platnick, supra, at para 49 
25 Reasons for Judgment, paras. 11 and 13, 13 for quote [ABC, pp. 11-12] 
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reasonably be said, on an examination of the motion record, that the claim has 
substantial merit.26 

 

23. In light of the legal errors by the Small Claims Court, this Court should determine the 

“substantial merit” issue in accordance with Pointes and Platnick. For the Appellant’s libel 

claim, he must succeed on the proving the following points: 

 
 the words were published to at least one other person; 
 the words referred to the plaintiff; and 
 the words complained of, in their natural and ordinary meaning or in some other meaning 

pled by the plaintiff, are defamatory.27 
 
 

24. There is no dispute that the Respondent Minister published words about the Appellant. 

The question is whether a reasonable trier could find that the words complained of were 

defamatory. The Supreme Court of Canada has held that the defamatory meaning may be 

discerned from “all the circumstances of the case, including any reasonable implications the 

words may bear, the context in which the words are used, the audience to whom they were 

published and the manner in which they were presented”.28  

  

25. The Respondent Minister wrote that the Appellant was “stating mistruths” to suit his own 

“agenda”.  The plain and ordinary meaning of words can be determined by looking first at their 

dictionary definition.  The Oxford English Dictionary definition for “mistruth” is: 

 

a false or incorrect proposition or statement; (in later use frequently euphemism) a lie29 

 

26. The ordinary meaning of “stating mistruths” is that the Appellant is deliberately stating 

falsehoods or lies, and is not simply incorrect or mistaken. The jurisprudence is clear that 

                                         
26 Pointes, supra, at para. 79 (emphasis added) 
27 Platnick, supra, at para. 51 
28 Crookes v. Newton, [2011] 3 SCR 269, 2011 SCC 47 at para. 39. Also see: Botiuk v. Toronto Free 
Press Publications Ltd., [1995] 3 SCR 3 at 24, para. 62. 
29 (emphasis added) 
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imputing dishonesty to a person or suggesting he or she is a liar constitutes defamation.30 In 

contrast, the Deputy Judge here cited Moon v. Scher, a case where the trial judge found that the 

defendant’s statements were not implying the plaintiff was lying, but rather there were 

differences of views or opinion.31 In the present case, the plain and ordinary meaning of the 

Minister’s words were that the Appellant was not simply wrong, but that he was being 

deliberately untruthful. 

 

27. Furthermore, the Respondent Minister wrote that the Appellant was stating “mistruths” in 

order to “to suit [his] own agenda”. Caselaw has recognized it to be defamatory to suggest that a 

person has engaged in conduct based on ulterior motives or to advance a personal agenda. In 

Peterkin v. Union of Northern Workers, 2006 NWTSC 34, comments conveying “an impression 

of the plaintiff acting under a pretence, with ulterior motives” were found to be defamatory.32 

 

28. In addition to applying the wrong legal test, the Small Claims Court simply concludes 

that the Appellant had not established that “a reasonable person would find the plaintiff to be 

dishonest.”  The Deputy Judge failed to conduct any analysis as to what the Respondent Minister 

meant when he wrote that the Appellant was acting to suit his own agenda. The Court never 

“came to grips” with what the Respondent may have meant, or how those words would be 

understood by readers.33 

 

29. It is interesting to note that, before suing, the Appellant wrote to the Department to ask 

what the Minister meant when he said the Appellant was acting to suit his “own agenda”.  

Veterans Affairs’ officials responded, “The Department is not in a position to respond to this 

                                         
30 See, e.g., Andrews v. Fagan, 2011 NLCA 15 at para. 13; Peckham v. Mount Pearl (City), [1994] N.J. 
No. 302 (NLSCTD), paras 36 and 58; Creative Salmon Co. v. Staniford, 2007 BCSC 62 at paras 33 and 
37; and Enverga v. Balita Newspaper, 2016 ONSC 451 at paras. 22-23 and 27. 
31 Reasons for Judgment, para 12 [ABC, p.12] and Moon v. Scher, [2003] O.J. No. 264 (ONSC) at para 
20. 
32 Peterkin v. Union of Northern Workers, 2006 NWTSC 34 at para 55.  See also CED 4th (online), 
Defamation, “Defamatory Statements and Acts: Against Public Persons” II.1 at § 30 (WL Can): “To 
accuse a member of government of having used his or her office to acquire personal benefits is libelous, 
as is an imputation that his or her actions in office are motivated by personal financial interests…” 
33 Platnick, supra, at paras. 69 for quote and also see para. 88, where the Court finds the motion judge’s 
analysis to “relatively brief”. 
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question.”34 By having this action dismissed, the Respondent Minister was never required to 

explain what he meant when he wrote in a weekly newspaper that the Appellant was acting to 

suit his own agenda. But if the meaning was not defamatory, it should have been easy for the 

Department officials to say so. 

 

30. The Appellant submits that a reasonable trier could find that the words published by the 

Respondent Minister do have a defamatory meaning and that the Appellant’s claim has 

substantial merit. He has met his burden under s. 137.1(4)(a)(i) of the Act. 

 

 

ISSUE 2:   Did the Deputy Judge err in law by applying the “credible and compelling 
evidence” standard to whether the Plaintiff established the Defendants had 
“no valid defence” within the meaning of s. 137.1(4)(a)(ii) of the Act? 

 

31. The Respondents argued in their motion materials that, even if the Minister’s words in 

the Hill Times article could be viewed as defamatory, the Respondents had the following valid 

defences: fair comment, qualified privilege and responsible communication.  The Appellant 

submits that, as with the “substantial merit” condition in s. 137.1(4)(a) of the Act, the Small 

Claims Court applied the wrong legal test to determine whether the Appellant had shown that the 

Respondents had “no valid defence” under s. 137.1(4)(a)(ii). In that regard, the Court failed to 

apply the “reasonable trier” standard set out in Pointes and Platnick, and therefore erred in law. 

In addition, the Small Claims Court did not consider the evidence of whether the Respondent 

Minister acted with “reckless disregard for the truth”. 

 

32.  The Small Claims Court clearly did not apply the “reasonable trier” standard. At para. 16 

of the judgment, the Deputy Judge writes, “I find that the plaintiff has failed to prove, on a 

balance of probability, that no valid defences to the claim exist.”35 Again, it is not the motion 

judge’s own view that should determine the outcome under s. 137.1(4)(a)(ii), but whether 

                                         
34 Email from Leonie Roux to Sean Bruyea, dated March 9, 2018, Question 2 [ABC, Tab 4, p. 48] 
35 Reasons for Judgment, para 16 [ABC, p.12] 
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another judge could reasonably conclude there was no valid defence.36  Later, the Deputy Judge 

finds that the Appellant needed to meet the credible and compelling evidence standard, which 

was expressly rejected by this Honourable Court. 37  For these legal errors alone, the appeal 

should be allowed. 

 

33. Before turning to the specific defences raised, it is important to highlight that the 

Respondents did not attempt to argue justification, or truth, as a defence to the claim of 

defamation. This is important because all of the other defences can be rebutted if it can be shown 

that a defendant acted with reckless disregard for the truth.38 The Respondent Minister’s article 

forcefully argued that the Appellant was acting according to some personal agenda in “stating 

mistruths” and making “baseless claims”, and that the article was otherwise riddled with 

“numerous other errors”.  However, the Appellant introduced evidence that showed that the 

Respondent Minister’s own departmental officials had found that the Appellant’s factual 

statements were all largely accurate.39  

 

34. Further, a Library of Parliament researcher, who is non-partisan and neutral, analyzed the 

figures in the Appellant’s impugned article and concluded: “I have reviewed all of the numbers 

in Sean Bruyea’s article and table published in the Hill Times on February 12. All the numbers 

are accurate.”40 The Respondent Minister may not have had this analysis in hand, but the 

evidence suggests that the Minister did not take reasonable steps to verify the accuracy of his 

statements about the Appellant’s article.41 Based on the above evidence, the Appellant submits 

                                         
36 Pointes, supra, para. 75 
37 Reasons for Judgment, para 22 [ABC, p.13]; Pointes, supra, at para. 82; and Platnick, supra, at paras. 
46 and 49.  
38 Platnick, supra, at para. 87 
39 See description of this evidence above at Appellant’s Factum, paras 15-16, and following documents 
cited: Email from Bobby Mckinnon to Kathie Gallant, dated February 12, 2018 [ABC, Tab 7, p.117; EB, 
Tab 3, p. 53]; Email from Steven Harris to Jeff Gallant, dated February 13, 2018 [ABC, Tab 7, p. 119; 
EB, Tab 3, p. 55]; Email from Diane MacDonald to Daelene Saad-Dow, dated February 13, 2018 [ABC, 
Tab 7, p. 120; EB, Tab 3, p. 56]; Email from Teresa Pound to Trevor Nicholson, March 6, 2018 [ABC, 
Tab 7, p. 118; EB, Tab 3, p. 54]; and Emails between Brodie Carter and Jacintha Deboer, dated March 6, 
2018 [ABC, Tab 7, p. 123; EB, Tab 3, p. 59] 
40 Email from Jean-Rodrigue Paré to David Murphy, dated February 23, 2018 [ABC, Tab 6, p. 97; EB, 
Tab 2, p. 33] 
41 Platnick, supra, at para. 92. 
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that, looking through the reasonableness lens, a trier could conclude that none of the defences 

would be successful because the Respondent was reckless as to the truth of his statements about 

the Appellant.42 

 

35. The Small Claims Court also rejected the Appellant’s argument that there were grounds 

to believe that the Respondents’ defences could be defeated by showing malice. The Deputy 

Judge not only applied the wrong legal standard again, there was effectively no analysis at all of 

the Appellant’s evidence or arguments.43  

 

36. On malice, the Appellant introduced evidence showing that there was a history of 

Veterans Affairs Canada discrediting him and attacking his credibility because some disliked his 

criticisms of the Department.44 Other evidence suggested that Department officials were very 

pleased that the Minister was prepared to “go on the offensive” with the Appellant.45  

Furthermore, the Appellant introduced evidence of other articles by the Respondent Minister 

responding directly to other strong criticism of the Pension for Life. Those articles reflected 

respectful disagreement and did not resort to the personal tone or attacks that characterized the 

Respondent’s article about the Appellant. This raises the reasonable inference that animus or 

malice was the motive for treating the Appellant differently. For the purposes of s. 137.1(4), the 

question is whether a reasonable trier could find that the Appellant, with the benefit of a full 

evidentiary record, could establish malice on the part of the Respondents. The Appellant submits 

that this is another ground to find that its reasonable to conclude at this stage that the 

Respondents’ defences would all be defeated.  

 

Fair Comment 

 

37. The Supreme Court of Canada held in WIC Radio LTD v Simpson that, for the defence of 

fair comment to be made out, “the comment must satisfy the following objective test: could any 

                                         
42 Pointes, supra, at para. 84; and Platnick, supra, at para. 92. 
43 Reasons for Judgment, para 21 [ABC, Tab 3, p.13] 
44 CBC News, “Veteran Bruyea gets apology” (October 25, 2010) [ABC, Tab 6, pp. 107-109; EB, pp. 43-
45] 
45 Emails between Tim Brown to Sarah Brown, dated March 1, 2019 [ABC, Tab 7, p. 122; EB, p. 58] 
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[person] honestly express that opinion on the proved facts?”46 In light of the arguments made 

above that the Respondent Minister did not take steps to verify his facts, and otherwise acted 

with reckless disregard for the truth, a reasonable trier could find that the defence would not be 

made out. 

 

Qualified Privilege 

 

38. The Small Claims Court held that that the Minister had a duty to speak on issues of 

public interest and the right to respond to criticism in a reasonably appropriate manner. With 

respect, the Deputy Judge did not consider what is a reasonably appropriate way for a Minister of 

Veterans Affairs to respond to a disabled veteran and private citizen criticizing public policy and 

matters of public interest.  When compared with the respectful way the Minister responded to 

another disabled veteran, Brian Forbes, it is arguable that the Minister’s article about the 

Appellant was not reasonably appropriate. 

 

39. In Whitaker v. Huntington, a Member of Parliament was successfully sued for defamation 

for asserting that a “small number of radicals” was “running the affairs” of the Canadian Union 

of Postal Workers and that a local union president wished to destroy democratic freedom in 

Canada.47  Notwithstanding the strong comments by the union about the plaintiff, the Court 

rejected the defence of qualified privilege on the grounds that the defendant MP had exceeded 

the bounds of legitimate refutation and entered the area of “gratuitous insult”, which forfeited the 

qualified privilege which might have otherwise attached to the occasion.48 In Platnick, this 

Honourable Court similarly held that a defence of qualified privilege could not stand in light of 

“gratuitous” attacks on the plaintiff’s character.49 

 

40. The Appellant submits that a reasonable trier could find that the Respondent Minister’s 

allegations that the Appellant was acting to suit some ulterior motive or personal agenda were 

                                         
46 WIC Radio Ltd v Simpson, 2008 SCC 40 at para 28 
47 Whitaker v. Huntington [1980], B.C.J. No. 2164 (BCSC)  
48 Whitaker v. Huntington [1980], B.C.J. No. 2164 (BCSC) at paras 25-26, 26 for quote 
49 Platnick, supra, at para. 92 
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little more than a gratuitous attack on the Appellant and were wholly unnecessary to refute the 

commentary and facts contained in the Appellant’s article.  

 
Responsible Communication 
 

41.   The Small Claims Court accepted without meaningful reasons that the Respondents had 

met the criteria for the defence of responsible communication under Grant v. Torstar Corp., 

2009 SCC 61. The Appellant submits that part of the test for the defence of responsible 

communication is whether the publisher was diligent in trying to verify the allegations.50  As set 

out in more detail above, the evidence filed by the Appellant demonstrated that there was 

research easily available to the Respondent Minister to verify whether the facts outlined by the 

Appellant in his article were accurate or not.   

 

42. Even if its unclear whether the Respondent Minister actually looked at the information 

circulated by his department’s internal fact-checking emails, this evidence shows that it would 

have been very easy for the Minister to obtain this information to verify his comments.  A 

reasonable trier could find based on this evidence that the Respondents may have no valid 

defence of responsible communication.   

 

 

ISSUE 3:   Did the Deputy Judge err by failing to have regard to the evidence of 
sufficiently serious harm suffered by the plaintiff under s. 137.1(4)(b) of the 
Act and whether this outweighed the public interest in protecting the 
Minister’s expression? 

 

43. The Appellant submits that there was satisfactory evidence before the Deputy Judge for 

this stage of the proceeding to show that he had suffered “sufficiently serious” harm from the 

Respondent Minister’s defamatory statements. This Honourable Court has emphasized that a 

motion under s. 137.1 of the Act is not a summary judgment motion, and there is no need for a 

responding party to present “a fully-developed damages brief”.51  The Appellant was only 

                                         
50 Grant v. Torstar Corp., 2009 SCC 61 at para. 126 
51 Pointes, supra, at paras. 73, 76 and 90; and Platnick, supra, at para. 105 for quote 
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required to present some evidence of harm that was “more than nominal” and that was caused by 

the challenged expression.52 

  

44. The Deputy Judge held that there was “no evidence” of reputational harm. This is an 

error of law as general damages are presumed from the publication of the libel.53  General 

damages for harm to reputation are viewed as particularly serious where the defamation is in 

relation to the plaintiff’s calling or profession.54 The Court accepted that the Appellant is a 

widely published journalist and commentator. In addition to his regular features in the Hill 

Times, he has had over 110 articles published in major newspapers and magazines across the 

country, including the Globe and Mail, Ottawa Citizen, National Post, Vancouver Sun, The 

Montreal Gazette, Edmonton Journal, Winnipeg Free Press, Halifax Chronicle-Herald, 

MacLean’s and Esprit de Corps.55 The Respondent Minister’s defamatory words attacked the 

Appellant’s integrity in his profession, suggesting that the Appellant was being deliberately 

untruthful for some ulterior motive. Libel of this nature – i.e., communicating attacks on an 

individual’s profession and integrity to the public in a newspaper – will nearly always result in 

damages that are more than nominal.   

 

45. The Appellant was also attacked for speaking out as a disabled veteran, a community in 

which he is a well-known advocate. In Botiuk and Enverga, the Courts observed that libel is 

particularly harmful when it relates to the plaintiff’s position in a particular community – in 

those cases, certain ethnic communities.56 The Appellant submits that the same analysis holds 

true for his position as an advocate in the tight-knit veteran’s community.57  

 

46. The Deputy Judge also did not have regard for the relative position and prominence of 

the Respondent.  As the Minister of Veterans Affairs, the Respondent O’Regan is someone 

                                         
52 Pointes, supra, at para. 90 
53 Platnick, supra, at para 101; and Grant, supra, at para. 28 
54 Young v. Toronto Star Newspapers Ltd., 2005 CanLII 35775 (ONCA) at para. 121 
55 Affidavit of Sean Bruyea, p. 1 [ABC, Tab 6, p. 90] 
56 Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 SCR 3 at para. 93; and Enverga v. Balita 
Newspaper, 2016 ONSC 451 at para. 44. 
57 Affidavit of Sean Bruyea, p. 1 [ABC, Tab 6, p. 90]; Letter from Don Leonardo, Founder and National 
Chairman of Veterans Canada (.ca), dated August 9, 2018 [ABC, Tab 6, p. 112] 



17 
 

whose opinion will naturally be viewed as carrying considerable weight, particularly in the 

veterans’ community. The Courts have held that the defendant’s status, position and platform are 

factors to be considered in quantifying damages for harm to reputation.58 This Honourable Court 

favourably quoted a trial judge on this issue in Myers v Canadian Broadcasting Corp.: 

 
The influence and reputation of the defendant is important in the assessment of 
damages, since the impact of slander obviously depends much on the status of the 
speaker. The greater the defendant’s reputation, the more the plaintiff will suffer.59 

 

47.  In addition to reputational harm, the Appellant led evidence of psychological harm in the 

form of a letter from his treating psychologist, who he sees regularly as a result of injuries 

incurred during his military service. Dr Meier spoke to the psychological distress and harm 

caused to the Appellant as a result of the Respondent Minister’s article. Dr Meier notes that, 

given his history, the Appellant was particularly distressed by the Minister’s attempt to discredit 

him and attack his character and reputation.60  Without reasons, the Deputy Judge dismissed this 

evidence as not credible.61 The Appellant submits that, at a preliminary screening stage of 

litigation, the Small Claims Court improperly rejected this evidence out of hand. 

 

48. The Appellant submits he has shown that he suffered more than nominal harm to his 

reputation and that it was sufficiently serious within the meaning of s. 137.1(4)(b) of the Act. His 

integrity as a journalist and advocate was attacked by the person in a position to inflict the most 

reputational harm – the federal Minister of Veterans Affairs.  This is not only sufficient to 

establish significant financial damages, this Honourable Court has also said that the preservation 

of one’s good reputation has “inherent value beyond the monetary value of the claim.”62 

 

49. The final question is whether this harm to the Appellant is outweighed by the public 

interest in protecting the Respondent Minister’s expression. The Appellant maintains that the 

Respondents are abusing s. 137.1 of the Act in a perverse manner never intended by the 

                                         
58 Johnson v. Joliffe, 1981 CanLII 554 (BCSC) at para 51; Foulidis v. Ford, 2012 ONSC 7189 at para. 56 
59 Myers v. Canadian Broadcasting Corp., [2001] O.J. No. 2228 (ONCA) at para. 16 (emphasis added). 
Also see Platnick, supra, at para. 101. 
60 Letter from Dr Augustine Meier, dated August 10, 2018 [ABC, Tab 6, p. 112] 
61 Reasons for Judgment, para. 24 [ABC, Tab 3, p. 14] 
62 Pointes, supra, at para. 88 



18 
 

legislature. The Respondent O’Regan is a federal Cabinet Minister and the truly powerful party 

in this dispute, and he has used his platform as Minister to discredit a private citizen expressing 

his opinion on a new government policy. In effect, the Respondent Minister is seeking to stifle 

public participation and expression on matters in the public interest, the exact opposite of the 

purpose of the SLAPP law.63  This Honourable Court should take this opportunity to forcefully 

condemn this misuse of s. 137.1 of the Courts of Justice Act. 

  

                                         
63 Courts of Justice Act, s. 137.1(1) 
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SCHEDULE B 
 

PREVENTION OF PROCEEDINGS THAT LIMIT FREEDOM OF EXPRESSION ON MATTERS OF PUBLIC 
INTEREST (GAG PROCEEDINGS) 

 
Dismissal of proceeding that limits debate 
Purposes 

137.1 (1) The purposes of this section and sections 137.2 to 137.5 are, 

(a) to encourage individuals to express themselves on matters of public 
interest; 

(b) to promote broad participation in debates on matters of public 
interest; 

(c) to discourage the use of litigation as a means of unduly limiting 
expression on matters of public interest; and 

(d) to reduce the risk that participation by the public in debates on 
matters of public interest will be hampered by fear of legal action. 
2015, c. 23, s. 3. 

Definition, “expression” 

(2) In this section, 

“expression” means any communication, regardless of whether it is made 
verbally or non-verbally, whether it is made publicly or privately, and 
whether or not it is directed at a person or entity. 2015, c. 23, s. 3. 

Order to dismiss 

(3) On motion by a person against whom a proceeding is brought, a judge 
shall, subject to subsection (4), dismiss the proceeding against the person if 
the person satisfies the judge that the proceeding arises from an expression 
made by the person that relates to a matter of public interest. 2015, c. 23, 
s. 3. 

No dismissal 

(4) A judge shall not dismiss a proceeding under subsection (3) if the 
responding party satisfies the judge that, 

(a) there are grounds to believe that, 

(i) the proceeding has substantial merit, and 
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(ii) the moving party has no valid defence in the proceeding; and 

(b) the harm likely to be or have been suffered by the responding party 
as a result of the moving party’s expression is sufficiently serious that 
the public interest in permitting the proceeding to continue outweighs 
the public interest in protecting that expression. 2015, c. 23, s. 3. 

No further steps in proceeding 

(5) Once a motion under this section is made, no further steps may be taken 
in the proceeding by any party until the motion, including any appeal of the 
motion, has been finally disposed of. 2015, c. 23, s. 3. 

No amendment to pleadings 

(6) Unless a judge orders otherwise, the responding party shall not be 
permitted to amend his or her pleadings in the proceeding, 

(a) in order to prevent or avoid an order under this section dismissing the 
proceeding; or 

(b) if the proceeding is dismissed under this section, in order to continue 
the proceeding. 2015, c. 23, s. 3. 

Costs on dismissal 

(7) If a judge dismisses a proceeding under this section, the moving party is 
entitled to costs on the motion and in the proceeding on a full indemnity 
basis, unless the judge determines that such an award is not appropriate in 
the circumstances. 2015, c. 23, s. 3. 

Costs if motion to dismiss denied 

(8) If a judge does not dismiss a proceeding under this section, the 
responding party is not entitled to costs on the motion, unless the judge 
determines that such an award is appropriate in the circumstances. 2015, c. 
23, s. 3. 

Damages 

(9) If, in dismissing a proceeding under this section, the judge finds that the 
responding party brought the proceeding in bad faith or for an improper 
purpose, the judge may award the moving party such damages as the judge 
considers appropriate. 2015, c. 23, s. 3. 
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